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CFTC Staff Issues No-Action Relief from 
Certain Position Aggregation Requirements 

Introduction: 

On August 10, 2017, in response to requests from industry trade associations, the Division of Market 

Oversight (“DMO”) of the Commodity Futures Trading Commission (the “CFTC” or “Commission”) issued 

time limited no-action relief from several significant requirements set forth in the Commission’s position 

aggregation rule (the “Aggregation Rule”) for purposes of the speculative position limits in Part 150 of the 

Commission’s regulations.1  The relief will extend until 12:01 a.m. eastern standard time on August 12, 

2019.  Among other things, for the duration of the relief, an entity eligible for an exemption from 

aggregation need not submit a prospective notice filing pursuant to the Aggregation Rule in order to rely 

on the exemption, but instead must only do so upon request by the CFTC, a Designated Contract Market 

(a “DCM”), or their respective staffs within five business days (subject to extension by the requestor).  Any 

such notice filing need only address the circumstances warranting disaggregation for the particular 

accounts or positions specified.  An entity seeking to rely on an aggregation exemption may voluntarily 

submit a notice filing to the CFTC or DCM prior to being contacted by the CFTC or a DCM if it so 

chooses. 

Background: 

Last December, the Commission issued the Aggregation Rule, which determines which accounts and 

positions a person must aggregate for purposes of determining compliance with the applicable position 

limit levels set forth in Commission Rule 150.2.2  The Aggregation Rule also sets forth the requirements 

pursuant to which a person may file with the CFTC a notice seeking an exemption from such aggregation 

requirements in order to “disaggregate” its positions from those of another entity with which it has certain 

ownership or control relationships. 

These exemptions include an “owned entity” exemption permitting any person who owns 10% or more 

(up to and including a 100% interest) of another entity to disaggregate the positions of the owned entity, 

upon filing a notice with the CFTC stating that certain specified criteria demonstrating the absence of 

trading control have been met.  The Aggregation Rule also includes other previously existing aggregation 

exemptions such as the independent account controller (“IAC”) exemption.  Notwithstanding the 

availability of any exemption, and even if a person’s ownership interest in each account or pool is less 

                                                      

1  CFTC Letter No. 17-37 (“Letter 17-37”). 

2  Aggregation of Positions, 81 Fed. Reg. 91454 (Dec. 16, 2016). 
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than 10%, the Aggregation Rule requires that any person aggregate its positions in all pools or accounts 

with substantially identical trading strategies.  The rule became effective on February 14, 2017.3 

However, on February 6, 2017, pursuant to CFTC Staff Letter No. 17-06, DMO issued temporary relief 

from all of the notice filing requirements under the Aggregation Rule to any person or entity eligible to rely 

on an exemption from aggregation.4  Letter 17-37 amends and significantly expands upon the prior relief 

in a number of respects, which was scheduled to expire at 12:01 a.m. on August 14, 2017. 

Overview of Relief: 

Pursuant to Letter 17-37, DMO will not recommend an enforcement action against any person for 

violating any position aggregation requirement in the Aggregation Rule, or any applicable position limit, 

where the person: 

Notice Filing: 

1. otherwise would be in compliance with the applicable position limits and position aggregation 

exemption requirements but for the fact that the person does not submit a notice filing that it is 

relying on an exemption from position aggregation requirements, unless the person fails to file 

such a notice within five business days after receiving a request from the Commission, 

Commission staff, a DCM, or DCM staff, to file such a notice (CFTC or DCM staff  have discretion 

to extend the five business day period); 

2. otherwise would be in compliance with the applicable position limits and position aggregation 

exemption requirements but for the fact that in its notice filing, the person addresses the 

circumstances warranting disaggregation only for the particular accounts or positions identified by 

the Commission or a DCM in the request; 

Owned Entity Exemption: 

3. otherwise would be in compliance with the applicable position limits and the “owned entity” 

exemption requirements but for the fact that the person complies with the requirement that it not 

have “knowledge of the trading decisions” of the other entity only in connection with derivatives 

trading (as opposed to trading more broadly); 

4. otherwise would be in compliance with the applicable position limits, the owned entity exemption 

requirements, and the notice filing requirements but for the fact that in its notice filing for an 

owned entity aggregation exemption, the person’s certification: 

a) in regard to controlling the owned entity or having routine access to relevant information 

about the owned entity addresses only derivatives trading; 

                                                      

3  See Id. at 91454. 

4  See CFTC Letter No. 17-06.  The following aggregation exemptions require the filing of a notice in order to rely 

on such exemption: Rule 150.4(b)(1)(ii) (exemption for ownership by limited partners, shareholders or other pool 

participants, where the person is a principal or affiliate of the operator of the pooled account); Rule 150.4(b)(2) 

(the owned entity exemption); Rule 150.4(b)(3) (exemption for accounts held by futures commission merchants); 

Rule 150.4(b)(4) (the IAC exemption); and Rule 150.4(b)(7) (exemption for information sharing restrictions, 

where the sharing of information associated with aggregation creates a reasonable risk of a violation of law). 
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b) provides that it does not control derivatives trading of the owned entity or have routine access 

to derivatives trading information about the owned entity with no mention of whether it is able 

to do so; or 

c) only addresses the owner, and not the owned entity, in circumstances where the owner is not 

aware, and should not be aware, of the derivatives trading activity of the owned entity; 

IAC Exemption: 

5. otherwise would be in compliance with the IAC exemption but for the fact that the person is not 

eligible to rely on that exemption because either: 

a) the person or the person’s IAC does not meet the definition of an “eligible entity” or an 

“independent account controller” because it is a commodity trading advisor (“CTA”) that is not 

registered as such by virtue of meeting the criteria for an exemption from registration; or 

b) the person has authorized an IAC to act in a fiduciary capacity by independently controlling 

the trading in the person’s positions and accounts, but the person does not fall within the 

categories of “eligible entity” set out in Rule 150.1(d) (for example, because the person is a 

foreign employee benefit plan, a foundation, or an endowment); or 

Substantially Identical Trading Strategies Requirement: 

6. does not aggregate its positions with those of another person pursuant to the “substantially 

identical trading strategies” requirement, unless that person holds or controls the trading of 

positions in more than one account or pool with substantially identical trading strategies in order 

to willfully circumvent applicable position limits. 

Additional Guidance in Letter 17-37: 

Notice Filing:  With respect to the notice filing relief, DMO notes that several DCMs already apply, or 

intend to apply, the same policy with respect to notice filings contained in Letter 17-37 and require 

submission of disaggregation notice filings pursuant to their rules only after a request.  As noted above, 

the notice filing in response to a CFTC or a DCM request must address the circumstances warranting 

disaggregation only for the particular accounts or positions identified by the Commission or DCM in the 

request, rather than all accounts and positions that a person is eligible to disaggregate.  By way of 

example, DMO notes, however, that this relief should not be interpreted to circumscribe in any way the 

number and range of owned entities about which the Commission or DCM staff may ask an owner to file 

a notice pursuant to the owned entity exemption.  Also, while the relief modifies the notice filing 

requirement, a market participant must meet all other conditions in order to rely on an exemption. 

Owned Entity Exemption:  DMO notes that the aspects of the relief pertaining to the owned entity 

exemption are available provided that all other applicable regulatory requirements have been satisfied, 

including, among others, that the other enumerated criteria set forth in the owned entity exemption (i.e., 

the criteria in Rule 150.4(b)(2)(i)(B)-(E)) are met,5 that the CFTC will continue to rely on its authority to 

                                                      

5  These criteria include: trading pursuant to separately developed and independent trading systems; having and 

enforcing written procedures to preclude each of the person and the owned entity from having knowledge of, 

gaining access to, or receiving data about, trades of the other (such procedures must include security 

arrangements, including separate physical locations, which would maintain the independence of their activities); 

not sharing employees that control the trading decisions of either; and not having risk management systems that 

permit the sharing of trades or trading strategy with employees that control the trading decisions of the other. 
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request additional information, and that two or more persons acting pursuant to an expressed or implied 

agreement or understanding will aggregate their positions in compliance with the Aggregation Rule.  

“Derivatives” for purposes of this relief refers to the term “referenced contract,” as used in the 

Commission’s reproposal to amend its Part 150 position limit rules.6 

DMO notes that, while there is broad language in the preamble to the Aggregation Rule referring to an 

owner’s awareness of an owned entity’s activities if it is able to control the owned entity or able to 

routinely have access to information about the owned entity, the certification required under Letter 17-37 

only requires that the owner certify that it does not (rather than is not able to) control the derivatives 

trading of the owned entity, and that it does not (rather than is not able to) have routine access to the 

derivatives trading information of the owned entity.  If such certification ceases to remain true ( i.e. if the 

owner does at some point control the derivatives trading of the owned entity, or does at some point gain 

routine access to the derivatives trading information of the owned entity), the no-action relief would no 

longer be applicable. 

To provide additional clarity regarding how the various elements of the owned entity exemption relief 

might function together in practice, DMO included the following examples in Letter 17-37:  

Owner is not aware, and should not be aware, 

of the owned entity’s activities and practices 

Owner is aware, or should be aware, of the 

owned entity’s activities and practices 

The owner seeking an owned entity exemption 

would be required to submit a notice filing that 

addresses only the owner’s circumstances that 

warrant disaggregation of the owned entity 

identified by the Commission or DCM (but not the 

owned entity’s circumstances). 

The owner must submit a notice filing that 

addresses both the owner’s and the owned entity’s 

circumstances that warrant disaggregation of the 

owned entity identified by the Commission or DCM. 

The notice must include a certification from a senior 

officer which states that the owner: (i) does not 

control the derivatives trading of the owned entity; 

(ii) does not have routine access to the derivatives 

trading information of the owned entity; (iii) does 

not have knowledge of the derivatives trading 

decisions of the owned entity; and (iv) meets the 

conditions specified in Rule 150.4(b)(2)(i)(B)-(E). 

The notice must include a certification from a senior 

officer which states that both the owner and the 

owned entity do not have knowledge of the 

derivatives trading decisions of the other and meet 

the conditions specified in Rule 150.4(b)(2)(i)(B)-

(E). 

The owner also must provide additional 

information, if any, requested by the Commission or 

Commission staff, to the extent required by Rule 

150.4(c)(3). 

The owner also must provide additional 

information, if any, requested by the Commission or 

Commission staff, to the extent required by Rule 

150.4(c)(3). 

                                                      

6  Currently, the Aggregation Rule only applies to positions in futures and options contracts on the nine agricultural 

commodities set forth in CFTC Rule 150.2 (e.g., corn, soybeans, wheat, etc.). However, if the Commission 

amends the position limits rules as proposed in the reproposal, the requirements would apply to positions in 28 

exempt (i.e., energy and metals) and agricultural commodity futures and options contracts as well as swaps that 

are economically equivalent to such contracts.  Additionally, as noted above, DMO sets forth its understanding 

that the DCMs (e.g., CME Group and ICE Futures US) will apply their requirements for disaggregation notice 

filings in a manner consistent with the no-action relief. 



Fried Frank Client Memorandum 

5 

IAC Exemption:  DMO notes that, while the IAC exemption requires an eligible entity, rather than an IAC, 

to make a notice filing, if the Commission nonetheless requests a filing from an IAC in connection with the 

IAC exemption, then the IAC need only identify the relevant eligible entity or entities, and the eligible 

entity will have five business days to make such notice filing after the date it receives a request from the 

CFTC or a DCM. 

Conclusion: 

Letter 17-37 provides substantial relief from the Aggregation Rule in a number of significant respects.  

During the pendency of the relief, market participants will not have to submit notice filings prospectively in 

order to rely on an aggregation exemption, but only upon request from the CFTC or a DCM.  In that 

event, with respect to the owned entity exemption, the relief narrows the scope of the required 

certification necessary to rely on the exemption.  For this purpose, “knowledge of trading decisions” refers 

only to derivatives trading.  In this regard, the preamble to the Aggregation Rule identifies a number of 

scenarios which the Commission also would not consider to constitute knowledge of trading decisions 

(e.g., aggregation solely based on knowledge gained during the execution of a transaction; knowledge 

that an entity would gain when carrying out due diligence under a fiduciary duty, so long as such 

knowledge is not directly used to affect the entity’s trading; and knowledge of overall end-of-day position 

information, so long as the position information cannot be used to dictate or infer trading strategies).7 

Additionally, for the duration of the relief, Letter 17-37 expands the number of entities which are able to 

rely on the IAC exemption by permitting CTAs that are exempt from registration as well as other 

fiduciaries that do not fall within one of the enumerated entity categories to qualify as IACs or “eligible 

entities,” as applicable.    For example, prior to this relief a sub-adviser exempt from CTA registration, 

acting on behalf of an eligible entity, could not qualify as an IAC because it would not be registered as a 

CTA pursuant to the IAC definition.  Similarly, the term “eligible entity” as defined does not include a 

number of institutional market participants, such as foreign employee benefit plans, endowments, and 

foundations, all of which frequently use multiple advisors.  The relief permits such market participants to 

qualify as eligible entities. 

Finally, pursuant to the terms of the relief, the requirement that a person aggregate positions in accounts 

or pools it holds or controls with “substantially identical trading strategies” will not apply except where a 

person holds or controls the trading of positions in more than one account or pool with substantially 

identical trading strategies in order to “willfully circumvent applicable position limits.”  The relief on this 

point addresses the legal uncertainty as to the meaning to be given to the phrase “substantially identical 

trading strategies” and limits the potential applicability of this requirement.  In granting the requested 

relief, the staff acknowledged the concerns raised by industry trade associations about this provision.  

Thus, the relief narrows the potentially broad reach of this requirement while preserving the Commission’s 

anti-evasion authority. 

DMO stated in Letter 17-37 that it will use the relief period to evaluate the impact of the relief and 

consider whether more permanent relief on these issues is appropriate, including by a notice and 

comment rulemaking. 

* * * 

                                                      

7 See 81 Fed. Reg. at 91465. 
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